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The New Jersey Economic Recovery Act of 2020 (ERA), a seven-year, $14 billion package of incentive programs
intended to encourage New Jersey job growth, property development and redevelopment, community
partnerships, and numerous other economic development initiatives, was signed into law by Governor Phil
Murphy on January 7, 2021.

This Client Alert focuses on the New Jersey Emerge Program, enacted as part of the ERA to provide tax credit
incentives to encourage job creation and the retention of significant numbers of jobs in imminent danger of
leaving New Jersey.

Administration and Awards

The New Jersey Emerge Program is being administered by the New Jersey Economic Development Authority
(EDA). Applications will be reviewed and decided by the Board of the EDA in accordance with statutory
requirements and regulations to be promulgated by the EDA, with oversight provisions to be implemented to
ensure that all jobs promised are delivered. The ERA has appropriated a combined total of $11.5 billion, over a

seven-year period, for the Emerge Program and the New Jersey Aspire Program.

The total value of tax credits awarded annually during each of the first six years of the Emerge Program (not
including what the legislation defines as "Transformative Projects") will be capped at $715 million for projects
located in northern counties of the state, and $385 million for projects located in southern counties of the state.
For Transformative Projects, the ERA appropriates $2.5 billion over the seven years of the program (comprised
of up to 10 projects awarded tax credits of up to $250 million each).

The program provides base tax credits between $250 and $4,000 per retained or newly created job per year (up
to 7 years). In addition, bonus annual tax credits are available based upon the location of the project, the use of
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the project, the number of new full-time jobs created, and other criteria.

Eligibility and Application

To be eligible for incentive awards under the Emerge Program, the following criteria must be satisfied through an

application made by the business's chief executive officer, or equivalent officer:

1.

The business must submit the application prior to March 1, 2027

2. The business must make, acquire, or lease a sufficient capital investment (as more specifically defined in

10.

11.

12.

the statute) at a qualified business facility (see note below)

. The business must create or retain full-time jobs at the qualified business facility in a sufficient amount

(as more specifically defined in the statute) (see note below)

. The business must be located in a qualified incentive area ((a) a population census tract having a poverty

rate of 20% or more; or (b) a census tract in which the median family income for the census tract does not
exceed 80% of the greater of the statewide median family income or the median family income of the
metropolitan statistical area in which the census tract is situated)

. The business must demonstrate that the award of tax credits is a material factor in the business’s

decision to create or retain the number of new and retained full-time jobs (see note below)

. The business must demonstrate that the tax credits awarded will yield a net positive benefit to the state

with a minimum net benefit dependent upon the type of business, project and location (as more
specifically defined in the statute)

The qualified business facility must comply with minimum environmental and sustainability standards
The business shall comply with the EDA’s affirmative action requirements

. Any worker employed to perform construction work or building services work at the qualified business

facility shall be paid not less than prevailing wage, subject to certain exceptions, up to the second
anniversary of the date when the business receives its first year of tax credits

A business shall provide and adhere to a plan that demonstrates that the qualified business facility is
capable of accommodating more than half of the business's new or retained full-time employees as
approved and shall certify, under the penalty of perjury, that not less than 80% of the withholdings of
new or retained full-time jobs are subject to the “New Jersey Gross Income Tax Act”

The business must commit to retaining the full-time jobs for 1.5 times the length of the incentive award
period (i.e., it the applicant chooses to receive tax credits for the maximum of 7 years, it must commit to
retaining the jobs for 10.5 years)

For bonus tax credits, the jobs must pay at least $15 per hour or 120% of the state’s minimum wage rate,
whichever is higher

Note: For items 2) and 3) listed above, the business's capital investment and number of jobs created or

retained requirement must be satisfied within 3 years of the date of approval from the EDA, subject to

extensions.

For item 5) listed above, to assist the authority in determining whether the award of tax credits is a

material factor in the eligible business's decision to create or retain the minimum number of new and
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retained full-time jobs for eligibility under the program, the chief executive officer of the authority shall
require the eligible business to submit, as part of its application:

e afull economic analysis of all locations under consideration by the eligible business;

¢ all lease agreements, ownership documents, or substantially similar documentation for the eligible
business's current in-State locations; and

e all lease agreements, ownership documents, or substantially similar documentation for potential out-
of-State location alternatives, to the extent they exist.

The chief executive officer of the authority may further consider the costs associated with opening and
maintaining a business in New Jersey, competitive proposals that the eligible business has received from
other states, the prevailing economic conditions, and any other factors that the chief executive officer of
the authority deems relevant to assist the authority in determining whether an award of tax creditsis a
material factor in the eligible business's decision.

In addition, the business has to comply with all requirements for filing tax and information returns and for paying
or remitting required state taxes and fees by submitting, as part of the application, a tax clearance certificate.
Further, the business may not be more than 24 months in arrears at the time of application.

Following approval by the EDA, but before the issuance of tax credits, the EDA shall require the business to enter
into a project agreement on the terms set forth in the ERA. For any project that exceeds $10 million in total
project costs, the developer will be required to enter into a community benefits agreement with the EDA and the
county and municipality.

The application for the Emerge Program has not yet been released, as regulations are still being promulgated.
However, we do know that the application process will require the developer to satisfy its eligibility as set forth
above. In addition, the Emerge Program requires that the New Jersey Department of Labor and Workforce
Development, the New Jersey Department of Environmental Protection, and the New Jersey Department of the
Treasury each report to the EDA that the developer is in substantial good standing.

Next Steps

Comprehensive regulations are expected to be promulgated by the EDA in furtherance of the New Jersey
Emerge Program. Even without the addition of those regulations, however, the Emerge Program is incredibly
nuanced and therefore does not lend itself to being summarized in a succinct fashion within the limited
parameters of this overview. We therefore recommend that interested parties consult with an attorney
regarding their individual business's eligibility for the Emerge Program.

We will keep you updated on pending regulations and other developments related to the New Jersey Economic
Recovery Act of 2020. Please contact the author of this Alert, Steven G. Mlenak smlenak@greenbaumlaw.com |
732.476.2526 with questions concerning the incentives outlined in this overview or to discuss your specific
business circumstances. Mr. Mlenak is Chair of the firm's Financial Incentives & Economic Development
Practice Group.
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